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NOTIFICATION 


The 5th January 2015 
No. 100 — IR (ID )-177 / 2014 -LESI. — In pursuance of Section 17 of the Industrial Disputes Act, 
1947 (14 of 1947), the Award , dated the 8th December 2014 in Industrial Dispute Case 
No. 36/2012 of the Presiding Officer, Industrial Tribunal, Bhubaneswar to wherein the industrial 
dispute between the management of (1 ) J. S. L. Stainless Ltd., (2 ) M / s Mukunda Engineering , Clo 
J.S.L. Stainless Ltd., ( 3 ) M /s Utkal Engineering Works , Clo J.S.L. Stainless Ltd., AtKalinga Industrial 
Complex , Danagadi, Dist. Jajpur and their Workmen Shri Lachhu Marandi & 18 others was filed by 
the workmen U /s 2 -A (2 ) of I.D. Act., 1947 for adjudication is hereby published as in the schedule 
below : 


SCHEDULE 


IN THE INDUSTRIAL TRIBUNAL , BHUBANESWAR 


INDUSTRIAL DISPUTE CASE No. 36 OF 2012 [U / S 2 - A (2 )] 

Dated the 8th December 2014 


Present : 


Shri B. C. Rath , O.S.J.S. (Sr. Branch ), 
Presiding Officer, 
Industrial Tribunal, 
Bhubaneswar. 


Between : 


First Party - Management 


The Managements of - 
( 1) GeneralManager, J.S.L. 
Stainless Ltd., AtKalinganagar 
Industrial Complex , 
P.O.Danagadi, P.S. Jakhapura 
Dist. Jajpur. 
(2 ) Shri S. K. Golaprasad, 
GeneralManager, M /s Mukunda 
Engineering , C /o J.S.L. 
Stainless Ltd.,At Kalinganagar 
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Industrial Complex , 
P.O. Danagadi, P.S. Jakhapura 
Dist. Jajpur. 
(3 ) Shri Ashok Kumar Rout, Owner 
of M /s Utkal Engineering Works, 
C.O. J.S.L. Stainless Ltd., 
At Kalinganagar Industrial 
Complex , P.O. Danagadi, 
P.S. Jakhapura , Dist. Jajpur. 

And 


Second Party — Workman 


Its Workmen namely , 
( 1) Shri Lachhu Marandi, 
Slo Ramsingh Marandi, 
AtRaliabindha , P.O.Manada, 
Via . Bisoi, Dist. Mayurbhanj. 
(2 ) Shri Nimain Marandi, 
S /o Saiba Marandi, 
AtRaliabindha , P.O.Manada , 
Via . Bisoi, Dist.Mayurbhanj. 
( 3 ) Shri Bhagirathi Tudu , 
S / o Rama Chandra Tudu , 
At Burudihi, P.O./P.S . Badam 
Pahada , Dist Mayurbhanj. 
(4 ) Shri Diku Murmu, 
Slo Birasingh Murmu, 
At/P.O . Chuapani, Via Hat Badala , 
P.S. Badam Pahada , 
Dist. Mayurbhanj. 
(5 ) Shri Budhram Gope , 
S /o Sirdar Gope , 
At Sangajata , P.O.Balachiru 
Via Pandrasali, P.S.Pandrasali, 
Dist. Paschim Singhbhum , 
Jharkhand . 
(6 ) Shri Naresh Murmu , 
S /o Shyama Murmu, 
AtDeogaon , P.O.Kushumi, 
Via Hata Badala , P.S. Badam Pahad , 
Dist.Mayurbhanj. 
(7 ) Shri Dinabandhu Soren , 
Slo Mansingh Kumar Soren , 
At Khadikudar, P.O. Salarapada , 
Via Tato , P.S. Karanjia , 
Dist. Mayurbhanj. 
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(8 ) Shri Makar Kisku , 
S /o Rama Kisku , 
At Baladapada , P.O. Changua , 
Via / P.S . Tiring, Dist.Mayurbhanj. 
(9 ) Shri Shyam Kisku , 
S /o Rama Kisku , 
At Baladapada , P.O. Changua , 
Via /P.S . Tiring , Dist. Mayurbhanj. 
( 10 ) ShriHapan Marandi, 
S / o Muthu Marandi, 
At Baladapada , P.O.Changua , 
Via /P.S . Tiring, Dist.Mayurbhanj. 
(11) Shri Sitaram Marandi, 
S /o Surendra Marandi, 
AtKarakasia , P.O. Banakati, 
Via Bijatala , P.S. Rairangpur, 
Dist. Mayurbhanj. 
( 12) Shri Rama Soren , 
S / o Karunakar Soren , 
At/P.O . Khairapala , 
Via / P.S . Jamada , 
Dist. Mayurbhanj. 
( 13 ) Shri Sundar Mohan Marandi, 
Slo Birasingh Marandi, 
At Raliabindha , P.O.Manada , 
Via Bisoi, Dist.Mayurbhanj. 
(14 ) Shri Bikash Bandra , 
S /o Bijya Bandra , 
At Chainbainshi, P.O.Hatigoda , 
Via /P.S . Thakurmunda , Dist. Mayurbhanj. 
( 15 ) Shri Nabin Kumar Das , 
S /o Bighneswar Das , 
At Valiadi, P.O.Umorposhi, 
Via Sukruli , P.S. Raruan , 
Dist.Mayurbhanj. 
( 16 ) Shri Mahendra Samad, 
S / o Sitakanta Samad , 
At Jamunanda , P.O. Mahuladiha , 
Via Thakurmunda , P.S.Mahuldiha, 
Dist. Mayurbhanj. 
( 17 ) Shri Rupai Murmu, 
S /o Ratnakar Murmu , 
At Anlapala , P.O. Baripala , 
Via Kushaleswar, P.S. Ghasipura , 
Dist. Keonjhar. 
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( 18 ) Shri Bhubendra Marandi, 
S /o Bhima Marandi, 
At Barahajiana, P.O.Banakati , 
Via Bijatala , P.S. Rairangpur, 
Dist. Mayurbhanj. 
(19 ) Shri Bhubanananda , 
S /o RupaiMurmu , 
At Anlapala , P.O. Baripala , 
Via Kushaleswar, P.S.Ghasipura , 
Dist. Keonjhar. 


Appearances : 


Shri J. K. Pratihari, Advocate 
Shri S.K. Patnaik , Advocate 


For the First Party - ManagementNo 1 
For the First Party— Management Nos. 2 & 3 
For the Second Party — Workmen 


Shri J. Senapati, Advocate 


AWARD 


The above named second party workmen have preferred the present application 
u /s 2 - A (2 ) of the Industrial Disputes Act, 1947 (for short, the Act ), alleging contravention of the 
provisons of the Actby the first partymanagement and claiming for their reinstatement in service 
with fullback wages . 


2. The case of the second party workmen as narrated in their claim statement, in brief, is that 
they were all working under the firstparty managementbeing designated as Khalasi, Rigger,Welder, 
Fitter and Gas Cutter and they were working directly under the firstparty management No. 1 being 
engaged through its labour Recruiting Agencies, i.e. first party Management Nos. 2 and 3.Itis their 
claim that the chart appended to Para . 1 of their statement reflects their name, designation , daily 
wages and their respective date of joining. The specific stand of the second party workmen is that 
despite of their rendering continuous service for more than 240 days under the first party 
managements ,workmen Nos. 1 to 6 were not allowed to do their duties by the firstparty No.3 with 
effect from the 9th November 2010 and similarly workmen Nos. 7 to 19 were also refused employment 
by the first party No.3 with effect from the 1st December 2010. It is claimed that the first party 
management No.1 being an Industrial establishment employing more than 100 workmen on an 
average per working day, it was incumbent upon the management to give three months notice or in 
lieu thereof three months wages to the second party workmen and to obtain prior permission of the 
Government and non -compliance of such statutory provision renders its action of refusal of 
employment to the second party workmen as illegal and unjustified . Further ellegation of the workmen 
is that even if work is available at present, the first party management is managing such work by 
employing workmen who are junior to the second party workmen .With the averments as above the 
second party workmen have prayed for reinstatement in service ofworkmen Nos. 1 to 6 with effect 
from the 9th November 2010 and in respect of workmen Nos. 7 to 19 with effect from the 1st 
December 2010 claiming that their retrenchmentbyway of refusal of employmentwithout compliance 
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of the statutory provisions of Section 25 - N of the Act is illegal and unjustified and further prayer is 
made to pay them all full back wages owing to the fact that from the dates of their retrenchment 
they have not been employed elsewhere and they are spending their days with much financial 
hardship . 


3. Being notice the first party management No. 1 has resisted the claim of the second party 
and filed written statement denying them to be its employees and contending that there subsistes 
no employer-employee relationship between it and the second party workmen . It is their stand that 
the first party mangement No.2 , i.e. M /s Mukunda Engineering is its Contractorwho has engaged 
the first party management No.3, i.e. M /s. Utkal Engineering Works to execute its infrastructural 
work . Those workmen being engaged /employed by the first party management No.3 were neither 
receiving their wages from it nor they were under its control and supervision . The first party 
management No.3 being the employer of the second party workmen was looking after their 
deployment and they were under the exclusive control and supervision of the said first party 
managementNo.3 . Accordingly , the first party managementNo. 1 has denied its responsibility and 
liability in the matter of their employment or any other benefit. 


4. The first party management No.2 as well as firstparty management No.3 have filed a joint 
written statement taking the stand that the present case is notmaintainable in view ofpendency of 
W. P.(C ) No.6316 /2011 before the Hon ble High Court in which the second party workmen have 
prayed for relief on the self -same issue which is pending adjudication before this Tribunal. Refuting 
the assertions made in the claim statement, both the managements have pleaded in their written 
statement that the workmen were never refused employment with effect from the dates as claimed 
by them and taking a stand that those workmen had voluntarily abandoned their employment. 
When they raised the dispute before the District Labour Machinery they were prepared to settle 
their dues /claims but the workmen did not come forward to work out a settlement and having 
voluntarily abandoned their work , the question of their retrenchment from service does not arise . 
Despite all its efforts the workmen did not come forward to receive their wages and entitlements 
and as such they are not entitled to any relief in the proceeding . 


5. Basing on the pleadings of the parties , the following issues have been framed : 


ISSUES 


(0) "Whether the retrenchment of Shri Dinabandhu Soren and 18 others by way of 

refusal of employment with effect from the 9th November 2010 by the first party 
management is legal and/or justified ? 


( ii) Ifnot, what relief the workmen are entitled to ? " 


6. In order to substantiate their stand , the second party workmen have examined Shri 
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Dinabandhu Soren , one of the concerned workmen on their behalf , who proved Exts . 1 to 23. On 
the otherhand, the firsrt parrty management No.1 has examined one witness on its behalf and filed 
documents marked Exts.A - 1 to E - 1. On behalf of first party management Nos . 2 and 3 , four witnesses 
have been examined besides the documents filed and proved in the case marked Exts . A to E / 1. 


FINDINGS 


7. Issue No. (i)—Issue No. i being vital is taken up first for consideration . Admittedly , no specific 
issue has been framed as to whether the second party workmen were under the direct employment 
of the firstparty management No.1 being recruited through its Labour Recruiting Agencies , i.e. first 
party management No.2 and 3. The issue under consideration appears to have convered the above 
dispute and I find it just and appropriate to give a finding on this aspect before dealing with the 
greater issue relating to the legality and justifiability of the termination of service of the workmen by 
way ofrefusalof employment. 

In this connection , W.W.No. 1 has orally claimed that he and the other workmen were in 
engagement under the direct control and supervision of the first party management No.1 and the 
contract between themanagement No.1 and themanagement No.2 was a camouflage. According 
to him , neither the first partymanagement No.2 is a contractor under the first partymanagement 
No.1 nor the first partry management No.3 is a sub -contractor under the first party management 
No.2 . He and the other workmen were never under the controlof the first party management Nos.2 
and 3 and their work was guided and supervised by the first party management No. 1. Describing 
the dates of refusalof employment and the number ofdays engaged by each workman this witness 
has further claimed that each of the workmen had rendered continuous service formore than 240 
days if all the holidays are added to the dates of their engagementprior to their retrenchment. The 
firstparty management No. 1 did not allow workmen Nos .1 to 6 to perform their duty with effect from 
the 9th November 2010 and others with effect from 1st December 2010 and before such refusal of 
employment neither the first party management No.1 nor the first party managementNo.2 and 3 
have complied with the provisions of Section 25 -N of the Act and as such their termination is illegal 
and unjustified as a result of which they should be reinstated in service with back wages and other 
benefits with effect from their respective dates of retrenchment. 

In order to substantiate his oral testimony this witness has also exhibited documents marked 
Ext.1 series (Exts . 1 & Ext. 1/1 to 1/18 ) and Exts.2 to 21 concerning the second party workmen . But, 
on a close scrutiny of the documents it is emerging that there is not a single scrap of paper or 
document to show that there exists employer-employee relationship between the first party 
management No.1 and the second party workmen . Though this witness has claimed in his cross 
examination that he was receiving his wages in shape of cash from the first party management 
No1, he has failed to file any document in this regard . He admits that he did not receive any 
appointment letter or wage slip issued by the firstparty managementNo. 1. Rather,hehas admitted 
that the attendance cards were being furnished by the firstparty management No.3 and the safety 
appliances like Helmet was supplied to him by the said first party management No.3 . 
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8. In the above regard the principles set outby the Hon ble Apex Court in the case of G.M.(Osd .), 
BengalNagpur Cotton Mills , Rajnandgaon Vrs . Bharatlal and another, reported in 2011 (128 ) FLR 
560 cannot be overlooked . In the decision referred to above the Hon ble Apex Courthave observed 
that it is the employee to aver and prove that he was paid salary directly by the principalemployer 
and not the contractor. He has to prove thathe is under the direct control and supervision of the 
principal employer . It has further been observed by the Hon ble Apex Court that two of the well 
recognised tests to find outwhether the contract labourers are the direct employees of the principal 
employer are (i) whether the principal employer pays the salary instead of the contractor; and ( ii) 
whether the principal employer controls and supervises the work of the employees . The expression 
" control and supervision " in the context of contract labour has also been explained by the Hon ble 
Apex Court in the case between International Airport Authority of India V. International Air Corgo 
Workers Union , reported in 2009 ( 13 ) SCC 374. The said observation runs as follows: 


"If the contract is for supply of labour,necessarily , the labour supplied by the contractor 
will work under the directions , supervision and control of the principal employer but that 
would notmake the worker a direct employee of the principal employer , if the salary is paid 
by contractor, if the right to regulate employment is with the contractor, and the ultimate 
supervision and control lies with the contractor. 


The principal employer only controls and directs the work to be done by a contract 
labour, when such labour is assigned /allotted /sent to him . But it is the contractor as 
employer, who chooses whether the worker is to be assigned /allotted to the principal 
employer or used otherwise . In short , worker being the employee of the contractor, the 
ultimate supervision and control lies with the contractor as he decides where the employee 
will work and how long he will work and subject to what conditions. Only when the contractor 
assigns/ sends the worker to work under the principal employer, the worker works under 
the supervision and control of the principal employer but that is secondary control. The 
primary control is with the contractor." 


On the other hand , it emerges from the oral testimony of witness No. 1 examined on behalf of 
firstparty management No. 1 that in no point of time the workmen were engaged under its direct 
control and supervision . He deposed that the first party management No. 1 had issued work order 
dated the 20th April 2009 in favourof firstparty management No.2 , i.e. M /s.Mukunda Engineering to 
execute the work ofFabrication and Erection of the Hot Strip Mill in plant site of first party management 
No.1 and pursuant to such work order the first party management No.2 engaged first party 
management No.3, i.e. M /s. Utkal Engineering Works as its sub - contractor to execute the aforesaid 
work and all the workmen were engaged by the said first party management No.3 and theywere all 
working under the direct control and supervision of first party management Nos.2 and 3. Further he 
has stated that those managements were looking after the deployment of all the workmen working 
under them and the wages were being paid by them . In support of his oral claim the witness has 
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relied upon and proved Exts.A - 1, xerox copy of Attendance -cum -Muster Rollmaintained by the first 
party management Nos.2 and 3 , Ext.B - 1, xerox copy of E.S.I. Challans showing deposit of E.S.I. 
contributions by the employer (contractor), Ext.C - 1 , xerox copy of Wages Register and Ext.D - 1 , 
copy of the work order in favour of first party management No.2 to execute the fabrication and 
erection work of first party management No. 1 in its project site atKalinganagar Industrial Complex , 
Duburi , Jajpur. Though this witness has been cross - examined at length by the second party 
workmen nothing has been elicited to disbelieve his version . Further, the witnesses examined on 
behalf of the management Nos.2 and 3 have testified that the workmen had dispute with management. 
No.3 on accountof they being employed under the said management. Their evidence further reveals 
that they were prepared to settle the claims of the workmen . 


Keeping in view the principles set out by the Hon ble Apex Court (supra ) if the facts and 
circumstances as emerging from the evidence , as discussed above , are taken into consideration 
itbecomes crystal clear that the second party workmen have failed to prove both the tests in order 
to establish that they were the direct employees of the principal employer,i.e. first partymanagement 
No.1 and they were working under the control and supervision of the said principal employer on 
being recruited by the Labour Recruiting Agencies of the first party managementNo.1 and conversely 
it can safely be concluded from the documentary evidence , i.e. Exts.1 series and Exts.2 to 21 
coupled with the oral testimony of the parties that all the second party workmen were the employees 
of the firstparty management No.3 and theywere working under the control and supervision of the 
said management. 


9. Coming to the next question relating to retrenchment of the second party workmen by way 
ofrefusal of employment, it is emerging from the oral evidence of W.W.No.1 read with the entries 
made in the Attendance Cards marked Exts.2 to 21 that all the second party workmen except Shri 
Bikash Bandra (workman No. 14 ), Nabin Das (workman No.15 ) and RupaiMurmu (workman No.17 ) 
had rendered continuous service for more than 240 days under the first party management No.3 
prior to their alleged retrenchment by way of refusal of employment and the same does not seem 
to have been seriously challenged by either of the Managements including that ofManagement 
No.3. Moreover, the evidence of the witnesses examined on behalf of first party managementNos.2 
and 3 including that of the A. L. O., Jajpur Road reveals that all the second party workmen were 
engaged by theManagement No.3 and as there was certain dispute relating to their unpaid wages 
and other benefits a conciliation proceeding was initiated by the D. L. O., Jajpur to resolve the 
dispute . Furthermore , it is admitted by M. W. Nos . 3 and 4 examined on behalf of first party 
management Nos.2 and 3 that the first party management No.3 was prepared to clear all legitimate 
dues of the second party workmen but as the second party workmen did not co -operate no settlement 
could be reached between the parties . Be that as it may, from the facts and circumstances it can 
be inferred that it is not a case of voluntary abandonment of employment by the second party 
workmen and rather it is a clear case of termination of service of the second party workmen by way 
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of refusal of employment. On examination of the Attendance Cardsmarked Exts.2 to 21 it is emerging 
that all the second party workmen except Shri Bikas Bandra , Nabin Das and RupaiMurmu have 
completed continuous service formore than 240 days under the firstparty management No.3 prior 
to their refusal of employment and for thatmatter they were all entitled to get the benefit of the 
provisions of the Actwhen they were refused of employmentby the first party management No.3 . 
The second party workmen have alleged that their employer ought to have complied with the 
provisions of Section 25 -N of the Act before effecting the retrenchment. But, there is no evidence 
from the side of the workmen to arrive at a conclusion that more than 100 workmen were being 
engaged under the first partymanagement No.3 in an average per working day so as to attract the 
said provision . The admitted position being that they were neither offered notice /notice pay nor 
retrenchment compensation as contemplated u /s 25 - F of the Act, it can safely be concluded that 
the action of the first party management No.3 in effecting retrenchment in favour of the second 
party workmen except the three , named above , is illegal as well as unjustified and it is the firstparty 
management No.3 who is solely responsible for such illegal and unjustified action . 


10. Issue No. (ii )—Para . 3 of the affidavit evidence ofM.W.No.1 examined on behalf of first 
party managementNo.1 read with Ext. 1 indicates that the work order issued in favour of first party 
management No.2 who in turn had engaged the first party management No.3 to execute the said 
work has been completed in the meanwhile . Such evidence does not seem to have been seriously 
challenged or it has been demolished by the second party workmen . Further ,it is an admitted fact 
that the second party workmen involved in the present dispute were all daily wage earners . In such 
a situation , an order ofreinstatement with back wages in favour of the second party workmen does 
not seem to be an appropriate relief.In this context, a decision of the Hon ble Supreme Court in the 
case of Jagbir Singh Vrs. Haryana State Agriculture Marketing Board ,reported in AIR 2009 SC 3004 
may be referred to , wherein their Lordships in Para . 15 of the judgement have observed thus : 


" It would be thus seen that by catena ofdecisions in recenttime, this Court has clearly 
laid down that an order of retrenchment passed in violation of Section 25 - F although may 
be set aside but an award of reinstatement should not, however , be automatically passed . 
The award of reinstatement with full back wages in a case where the workman has 
completed 240 days of work in a year preceding the date of termination , particularly , daily 
wager,has not been found to be proper by this Court and instead compensation has been 
awarded . This Court has distinguished between a daily wager who does nothold a post 
and a permanent employee . Therefore , the view of the High Court that the Labour Court 
erred in granting reinstatement and back wages in the facts and circumstances of the 
present case cannotbe said to suffer from any legal flaw . However, in our view , the High 
Court erred in not awarding compensation to the appellant while upsetting the award of 
reinstatement and back wages . As a matter of fact, in all the judgements of this Court 
referred to and relied upon by the High Court while upsetting the award of reinstatement 
and back wages, this Court has awarded compensation ." 
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Keeping the aforesaid verdict of the Hon ble Apex Court in view ; the mode and manner of 
engagement of the second party workman , their nature of employment and length of service and 
the fact that the first party managementNo.3 has violated the provisions of Section 25 - F of the Act 
while effecting retrenchment of the second party workmen , this Tribunal while declining to grant 
reinstatement and back wages feels it appropriate to award some compensation in their favour 
keeping in view their period of employmentwhich is almost confined to the period of one year to two 
years of all the workmen and their daily wages. Accordingly, the workmen Nos.7 and 19 in the 
category of Fitter are held entitled to a compensation of Rs. 10,000 (Rupees ten thousand only ) 
whereas workmen Nos. 2,6,9 & 16 in the category of Rigger; workmen Nos.3,5 & 8 in the category 
ofWelder; workmen Nos.4 & 10 in the category of Gas Cutter and workmen Nos.1,11,12,13 & 18 in 
the catetory ofKhalasi are held entitled to a compensation of Rs.8,000 (Rupees eight thousand 
only) each . Since the second party workmen have failed to establish that Shri Bikash Bandra 
(workman No. 14 ), Shri Nabin Kumar Das (workman No. 15 ) and Shri Rupai Murmu (workman 
No.17 ) have rended continuous service for more than 240 days under the employer prior to their 
termination of service , they are not entitled to any relief in the present proceeding. 


The case is disposed of accordingly. 


Dictated and corrected by me. 


B. C. RATH 

8-12-2014 
Presiding Officer 
Industrial Tribunal 
Bhubaneswar 


B. C. RATH 

8-12-2014 
Presiding Officer 
Industrial Tribunal 

Bhubaneswar 


By order of the Governor 

M.NAYAK 
Under- Secretary to Government 
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